THE RELATIONSHIP BETWEEN CITIES
728 AND THEIR CITIZENS CH. 4

KoOONTZ v. ST. JOHNS RIVER WATER
MANAGEMENT DISTRICT

Supreme Court of the United States, 2013.
570 U.S. 595, 133 S.Ct. 2586, 186 L.Ed.2d 697.

JUSTICE ALITO delivered the opinion of the Court.

Our decisions in Nollan v. California Coastal Comm’n, 483 U.S. 825
(1987), and Dolan v. City of Tigard, 512 U.S. 374 (1994), provide important
protection against the misuse of the power of land-use regulation. In those
cases, we held that a unit of government may not condition the approval of
a land-use permit on the owner’s relinquishment of a portion of his property
unless there is a “nexus” and “rough proportionality” between the
government’s demand and the effects of the proposed land use. In this case,
the St. Johns River Water Management District believes that it
circumvented Nollan and Dolan because of the way in which it structured
its handling of a permit application submitted by Coy Koontz, Sr. * * *

In 1972, petitioner purchased an undeveloped 14.9-acre tract of land
on the south side of Florida State Road 50, a divided four-lane highway
east of Orlando. * * * Although largely classified as wetlands by the State,
the northern section drains well * * *, The same year that petitioner
purchased his property, Florida enacted the Water Resources Act * * *,
Under the Act, a landowner wishing to undertake * * * construction must
obtain from the relevant district a Management and Storage of Surface
Water (MSSW) permit, which may impose “such reasonable conditions” on
the permit as are “necessary to assure” that construction will “not be
harmful to the water resources of the district.” In 1984, in an effort to
protect the State’s rapidly diminishing wetlands, the Florida Legislature
passed the Warren S. Henderson Wetlands Protection Act, which made it
illegal for anyone to “dredge or fill in, on, or over surface waters” without a
Wetlands Resource Management (WRM) permit. Under the Henderson
Act, permit applicants are required to provide “reasonable assurance” that
proposed construction on wetlands is “not contrary to the public interest,”
as defined by an enumerated list of criteria. Consistent with the Henderson
Act, the St. Johns River Water Management District, the district with
jurisdiction over petitioner’s land, requires that permit applicants wishing
to build on wetlands offset the resulting environmental damage by
creating, enhancing, or preserving wetlands elsewhere.

Petitioner decided to develop the 38.7-acre northern section of his
property, and in 1994 he applied to the District for MSSW and WRM
permits. Under his proposal, petitioner would have raised the elevation of
the northernmost section of his land to make it suitable for a building * * *.
To mitigate the environmental effects of his proposal, petitioner offered to
foreclose any possible future development of the approximately 11-acre
southern section of his land by deeding to the District a conservation
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SEC. C PAYING THE CITY’S EXPENSES 729

easement on that portion of his property. The District considered the 11-
acre conservation easement to be inadequate, and it informed petitioner
that it would approve construction only if he agreed to one of two
concessions. First, the District proposed that petitioner reduce the size of
his development to 1 acre and deed to the District a conservation easement
on the remaining 13.9 acres. * * * In the alternative, the District told
petitioner that he could proceed with the development as proposed,
building on 3.7 acres and deeding a conservation easement to the
government on the remainder of the property, if he also agreed to hire
contractors to make improvements to District-owned land several miles
away. * * * [TThose projects would have enhanced approximately 50 acres
of District-owned wetlands. When the District asks permit applicants to
fund offsite mitigation work, its policy is never to require any particular
offsite project, and it did not do so here. Instead, the District said that it
“would also favorably consider” alternatives to its suggested offsite
mitigation projects if petitioner proposed something “equivalent.”
Believing the District’s demands for mitigation to be excessive in light of

the environmental effects that his building proposal would have caused,
petitioner filed suit * * ¥, ’

We have said in a variety of contexts that “the government may not
deny a benefit to a person because he exercises a constitutional right.”
Regan v. Taxation With Representation of Wash., 461 U.8. 540, 545 (1983).
*** Nollan and Dolan “involve a special application” of this doctrine that
protects the Fifth Amendment right to just compensation for property the
government takes when owners apply for land-use permits, Our decisions
in those cases reflect two realities of the permitting process. The first is
that land-use permit applicants are especially vulnerable to the type of
coercion that the unconstitutional conditions doctrine prohibits because
the government often has broad discretion to deny a permit that is worth
far more than property it would like to take. By conditioning a building
permit on the owner’s deeding over a public right-of-way, for example, the
government can pressure an owner into voluntarily giving up property for
which the Fifth Amendment would otherwise require just compensation.
So long as the building permit is more valuable than any just compensation
the owner could hope to receive for the right-of-way, the owner is likely to
accede to the government’s demand, no matter how unreasonable,
Extortionate demands of this sort frustrate the Fifth Amendment right to

Just compensation, and the unconstitutional conditions doctrine prohibits
them.

A second reality of the permitting process is that many proposed land
uses threaten to impose costs on the public that dedications of property can
offset. Where a building proposal would substantially increase traffic
congestion, for example, officials might condition permit approval on the
owner’s agreement to deed over the land needed to widen a public road.
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Respondent argues that a similar rationale justifies the exaction at issue
here: petitioner’s proposed construction project, it submits, would destroy
wetlands on his property, and in order to compensate for this loss,
respondent demands that he enhance wetlands elsewhere. Insisting that
landowners internalize the negative externalities of their conduct is a
hallmark of responsible land-use policy, and we have long sustained such
regulations against constitutional attack. See Village of Euclid v. Ambler
Realty Co., 272 U.S. 365 (1926).

Nollan and Dolan accommodate both realities * * *. Our precedents
thus enable permitting authorities to insist that applicants bear the full
costs of their proposals while still forbidding the government from
engaging in “out-and-out ... extortion” that would thwart the Fifth
Amendment right to just compensation. * * * The principles that undergird
our decisions in Nollan and Dolan do not change depending on whether the
government approves a permit on the condition that the applicant turn
over property or denies a permit because the applicant refuses to do so.
* %% [Tlhe impermissible denial of a governmental benefit is a
constitutionally cognizable injury. Nor does it make a difference, as
respondent suggests, that the government might have been able to deny
petitioner’s application outright without giving him the option of securing
a permit by agreeing to spend money to improve public lands. See Penn
Central Transp. Co. v. New York City, 438 U.S. 104 (1978). * * * Even if
respondent would have been entirely within its rights in denying the
permit for some other reason, that greater authority does not imply a lesser
power to condition permit approval on petitioner’s forfeiture of his
constitutional rights, * * *

We turn to the Florida Supreme Court’s * * * holding that petitioner’s
claim fails because respondent asked him to spend money rather than give
up an easement on his land. * * * We note as an initial matter that if we
accepted this argument it would be very easy for land-use permitting
officials to evade the limitations of Nollan and Dolan. Because the
government need only provide a permit applicant with one alternative that
satisfies the nexus and rough proportionality standards, a permitting
authority wishing to exact an easement could simply give the owner a
choice of either surrendering an easement or making a payment equal to
the easement’s value. Such so-called “in lieu of’ fees are utterly
commonplace, and they are functionally equivalent to other types of land
use exactions. For that reason and those that follow, we reject respondent’s
argument and hold that so-called “monetary exactions” must satisfy the
nexus and rough proportionality requirements of Nollan and Dolan. * * *

The fulcrum this case turns on is the direct link between the
government’s demand and a specific parcel of real property. Because of that
direct link, this case implicates the central concern of Nollan and Dolan:
the risk that the government may use its substantial power and discretion

YRR




CH. 4 . SEC. C PAYING THE CITY'S EXPENSES 731

issue in land-use permitting to pursue governmental ends that lack an essential
estroy nexus and rough proportionality to the effects of the proposed new use of
s loss, the specific property at issue, thereby diminishing without justification the
g that value of the property. *** [W]hen the government commands the
t is a relinquishment of funds linked to a specific, identifiable property interest
1 such such as a bank account or parcel of real property, a “per se [takings]
\mbler approach” is the proper mode of analysis under the Court’s precedent, * * *
Respondent and the dissent argue that if monetary exactions are made
~dents : subject to scrutiny under Nollan and Dolan, then there will be no
he full principled way of distinguishing impermissible land-use exactions from
. from property taxes. * * * It is beyond dispute that “[t]axes and user fees . . . are
Fifth not ‘takings.”” * * * [T]he need to distinguish taxes from takings is not a *
ergird creature of our holding today that monetary exactions are subject to |
\er the ; scrutiny under Nollan and Dolan. Rather, the problem is inherent in this j
t turn Court’s long-settled view that property the government could {
do so. constitutionally demand through its taxing power can also be taken by
is a eminent domain. * * * For present purposes, it suffices to say that despite §
ce, as b having long recognized that “the power of taxation should not be confused 2
o deny with the power of eminent domain,” Houck v. Little River Drainage Dist.,
curing 239 U.S. 254, 264 (1915), we have had little trouble distinguishing between
> Penn the two.
Lven if ) Finally, we disagree with the dissent’s forecast that our decision will ;
ng the work a revolution in land use law by depriving local governments of the |
Llessgr ; ability to charge reasonable permitting fees. Numerous courts—including
of his : courts in many of our Nation’s most populous States—have confronted
1 constitutional challenges to monetary exactions over the last two decades
ioner’s and applied the standard from Nollan and Dolan or something like it. Yet
an give the “significant practical harm” the dissent predicts has not come to pass.
t if we * %% [Thhe dissent’s argument that land use permit applicants need no
nitting : further protection when the government demands money is really an
se the * argument for overruling Nollan and Dolan. *** We hold that the
ve that government’s demand for property from a land-use permit applicant must
nitting satisfy the requirements of Nollan and Dolan even when the government
wner a denies the permit and even when its demand is for money. The Court
qual to ; expresses no view on the merits of petitioner’s claim that respondent’s
utterly , actions here failed to comply with the principles set forth in this opinion |
of land j and those two cases. * * * g
ndent’s JUSTICE KAGAN, with whom JUSTICE GINSBURG, JUSTICE BREYER, and f
szg’*tae JUSTICE SOTOMAYOR join, dissenting. * * * |
’ Nollan and Dolan *** serve *** to stop the government from |
en the imposing an “unconstitutional condition”—a requirement that a person I
of that give up his constitutional right to receive just compensation “in exchange %
Doi(i’(’)"r’; for a discretionary benefit” having “little or no relationship” to the property
Cre 3
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taken. Accordingly, the Nollan-Dolan test applies only when the property
the government demands during the permitting process is the kind it
otherwise would have to pay for—or, put differently, when the
appropriation of that property, outside the permitting process, would
constitute a taking. * * * The key question then is: Independent of the
permitting process, does requiring a person to pay money to the
government, or spend money on its behalf, constitute a taking requiring
just compensation? Only if the answer is yes does the Nollan-Dolan test
apply.

But we have already answered that question no. Eastern Enterprises
v. Apfel, 524 U.S. 498 (1998) * * * involved a federal statute requiring a
former mining company to pay a large sum of money for the health benefits
of retired employees. Five Members of the Court determined that the law
did not effect a taking, distinguishing between the appropriation of a
specific property interest and the imposition of an order to pay money. * * *
[A] requirement that a person pay money to repair public wetlands is not
a taking. Such an order does not affect a “specific and identified propert[y]
or property right[]”; it simply “imposes an obligation to perform an act”
(the improvement of wetlands) that costs money. To be sure, when a person
spends money on the government’s behalf, or pays money directly to the
government, it “will reduce [his] net worth”—Dbut that “can be said of any
law which has an adverse economic effect” on someone. Because the
government is merely imposing a “general liability” to pay money—and
therefore is “indifferent as to how the regulated entity elects to comply or
the property it uses to do so”—the order to repair wetlands, viewed
independent of the permitting process, does not constitute a taking, And
that means the order does not trigger the Nollan-Dolan test, because it
does not force Koontz to relinquish a constitutional right. * * * The majority
thus falls back on the sole way the District’s alleged demand related to a
property interest: The demand arose out of the permitting process for
Koontz’'s land. But under the analytic framework that Nollan and Dolan
established, that connection alone is insufficient to trigger heightened
scrutiny. * * * Nollan and Dolan apply only if the demand at issue would
have violated the Constitution independent of that proposed exchange. Or
put otherwise, those cases apply only if the demand would have constituted
a taking when executed outside the permitting process. And here, under
Apfel, it would not.

The majority’s approach, on top of its analytic flaws, threatens
significant practical harm. By applying Nollan and Dolan to permit
conditions requiring monetary payments—with no express limitation
except as to taxes—the majority extends the Takings Clause, with its
notoriously “difficult” and “perplexing” standards, into the very heart of
local land-use regulation and service delivery. Cities and towns across the
nation impose many kinds of permitting fees every day. Some enable a
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government to mitigate a new development’s impact on the community,
like increased traffic or pollution—or destruction of wetlands. Others cover
the direct costs of providing services like sewage or water to the
development. Still others are meant to limit the number of landowners who
engage in a certain activity, as fees for liquor licenses do. All now must
meet Nollan and Dolan’s nexus and proportionality tests. The Federal
Constitution thus will decide whether one town is overcharging for sewage,
or another is setting the price to sell liquor too high. And the flexibility of
state and local governments to take the most routine actions to enhance
their communities will diminish accordingly. * * *

At bottom, the majority’s analysis seems to grow out of a yen for a
prophylactic rule: Unless Nollan and Dolan apply to monetary demands,
the majority worries, “land-use permitting officials” could easily “evade the
limitations” on exaction of real property interests that those decisions
impose. But that is a prophylaxis in search of a problem. No one has
presented evidence that in the many States declining to apply heightened
scrutiny to permitting fees, local officials routinely short-circuit Nollan and
Dolan to extort the surrender of real property interests having no relation
to a development’s costs. And .if officials were to impose a fee as a
contrivance to take an easement (or other real property right), then a court
could indeed apply Nollan and Dolan. * * *

I also would affirm the judgment below for * ** [an] independent
reason[ ], * * * even assuming that a demand for money can trigger Nollan
and Dolan. *** [Tlhe District never demanded that Koontz give up
anything (including money) as a condition for granting him a permit. * * *
Rather than reject the applications * * * the District suggested to Koontz
ways he could modify them to meet legal requirements. * * * The District
never made any particular demand respecting an off-site project (or
anything else); as Koontz testified at trial, that possibility was presented
only in broad strokes, “[n]ot in any great detail.” * * * Instead, the District
suggested to Koontz several non-exclusive ways to make his applications
conform to state law. *** [Tlhis case well illustrates the danger of
extending Nollan and Dolan beyond their proper compass. Consider the
matter from the standpoint of the District’s lawyer. The District, she
learns, has found that Koontz's permit applications do not satisfy legal
requirements. It can deny the permits on that basis; or it can suggest ways
for Koontz to bring his applications into compliance. If every suggestion
could become the subject of a lawsuit under Nollan and Dolan, the lawyer
can give but one recommendation: Deny the permits, without giving Koontz
any advice—even if he asks for guidance. * * * Nothing in the Takings
Clause requires that folly, * * *
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