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[bookmark: Prior_History][bookmark: Bookmark_para_1]Prior History:  [**1]  Appeal from the District Court of the Virgin Islands. Appellate Division, St. Croix. (D.C. Civil Action No. 90-00086) 
[bookmark: Core_Terms]Core Terms
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[bookmark: Case_Summary]Case Summary


[bookmark: Procedural_Posture]Procedural Posture
[bookmark: Bookmark_clspara_1]Appellant landlord challenged the judgement of the District Court of the Virgin Islands, which affirmed a judgement of the small claims division of the lower court. The lower court had awarded appellee tenant $ 450 in damages for injuries caused to appellee's personal property when sewage backed up and overflowed into her apartment.
[bookmark: Overview]Overview
[bookmark: Bookmark_clspara_3]Appellee tenant lived in an apartment where there had been recurring problems with the sewer system. The sewage backed up and overflowed into her apartment, ruining much of her personal property such as clothing and linens. Appellant landlord was on notice of the recurring problems and fixed the immediate problem within a reasonable amount of time. Appellee filed a small claims action and was awarded $ 450 in damages. Appellant filed an appeal to the district court, which affirmed the judgement and award. On appeal, the court affirmed because, under 29 V.I. Code Ann. § 333(b)(1), appellant was responsible for the care and maintenance of an apartment's sewage system, in addition to being obligated to keep the premises fit for habitation. The court held that appellant breached his statutory duty as well as the implied warranty of habitability, and that such breaches were tantamount to negligence per se. It held that appellee was entitled to seek damages for appellant's negligence. It held that the amount of damages awarded to appellee was supported by sufficient evidence.
[bookmark: Outcome]Outcome
[bookmark: Bookmark_clspara_4]The court affirmed because appellant landlord breached his duty to appellee tenant to maintain her apartment in a habitable condition and the sewage problem was a dangerous condition about which appellant had knowledge. Appellee was entitled to damages for the injuries to her personal property caused by appellant's breach, and the amount of damages was reasonable.
[bookmark: LexisNexis®_Headnotes][bookmark: Counsel]Counsel: Allan A. Christian, Esquire, P.O. Box 1577, 35 Prince Street, Frederiksted, St. Croix, United States Virgin Islands 00840, Pro Se Appellant.  
[bookmark: Judges]Judges: PRESENT: STAPLETON, HUTCHINSON and NYGAARD, Circuit Judges 
[bookmark: Opinion_by]Opinion by: HUTCHINSON 
[bookmark: Opinion]Opinion


[bookmark: Bookmark_para_2] OPINION OF THE COURT
[bookmark: Bookmark_para_3]HUTCHINSON, Circuit Judge.
I.
[bookmark: Bookmark_para_4]Appellant, Allan A. Christian (Christian), is appellee Melita Miller's (Miller) former landlord. He appeals an order of the Appellate Division of the District Court of the Virgin Islands affirming a judgment of the small claims division of the Territorial Court of the Virgin Islands [footnoteRef:1]1 for $ 450.00 in Miller's favor. The territorial court based the $ 450.00 damage award on its finding that personal property Miller owned was injured when a chronically faulty sewage system serving the leased premises backed up and overflowed into her apartment. It held in a bench trial that Christian was liable to Miller despite a finding that Christian's immediate efforts to remedy the sewage problem were reasonable. After the territorial court entered judgment for Miller, Christian filed a timely appeal to the appellate division of the district court and, after that court affirmed the territorial court's judgment, Christian filed a timely notice of appeal to this Court. [1: ] 

[bookmark: Bookmark_para_5]Christian contends the territorial court's finding that he acted reasonably to fix the immediate sewage problem by August 4, 1989 precludes liability. He also argues that the evidence presented by Miller was insufficient to place a dollar value on the injury to Miller's personal property. We disagree. Christian is liable to his tenant Miller under governing principles of the Restatement (Second) of Property. They impose liability for damages to a tenant's personal property caused by a dangerous condition resulting from either a landlord's breach of an implied warranty of habitability or his unreasonable failure to correct a condition that violates local housing regulations. While the territorial court found Christian's August 4, 1989 efforts to correct the immediate sewage problem that damaged Miller's property may have been reasonable, it also impliedly found the recurrent nature of the sewage problem was caused by his unreasonable failure to correct a chronic violation of the local housing code or a breach of his implied warranty of habitability. Accordingly, Miller can recover from her landlord Christian for the property damage she suffered in this case. Therefore, since Christian's argument that Miller's evidence on damages was speculative lacks merit, we will affirm the order of the district court.
II.
[bookmark: Bookmark_para_6]Miller, with her children and grandchildren, lived in a two bedroom, one bathroom apartment she rented from Christian. There was no written lease, and Miller was a month-to-month tenant. (oral leases of duration less than one year permissible). On August 2, 1989, a plumbing problem caused Miller's bathtub to back up and release sewage into her apartment. This was not the first time sewage had backed up in the tub in Miller's apartment. Christian was aware of the recurrent problem and had temporarily fixed it on prior occasions. This time Christian was notified on the same day it happened. Almost at once he tried to get in touch with several plumbers in an effort to get the problem fixed. He was not at first successful. As a result, the problem persisted for a day or two. In the meantime, fetid material from the blocked system had overflowed the tub and percolated from the bathroom into a bedroom in Miller's apartment. There, it damaged some of Miller's clothing, linens and bedding. Some bedding and clothing were also damaged when Miller used them to soak up the overflow in an effort to reduce the danger and nuisance  the percolating filth and its stench posed to her and the children who occupied the apartment with her. Finally, after the efforts of several plumbers, the sewage problem was fixed on August 4, 1989.
[bookmark: Bookmark_para_7]The territorial court rejected Christian's contention that he was not liable because he had done everything reasonably possible to correct the sewage problem. Specifically, it found:
[bookmark: Bookmark_para_8]I find from the testimony that this had been an ongoing problem. It had been reported and had been fixed before. I also find that the defendant made reasonable efforts to repair the problem on this occasion in August of 1989. But that he is, nevertheless, liable for the damages which the plaintiff sustained as a result of the sewage backup.
[bookmark: Bookmark_para_9]Appellant's Appendix (App.) at 36.
III….
[bookmark: Bookmark_para_10][bookmark: Bookmark_para_11][bookmark: Bookmark_I4FG2Y160K1MNJ3B00000400][bookmark: Bookmark_LNHNREFclscc2]IV.
[bookmark: Bookmark_para_12]On liability, Christian contends the territorial court's finding that his efforts to correct the sewage problem between August 2-4, 1989 were reasonable precludes judgment against him. Specifically, he argues that the district court erred in concluding that the judgment of the territorial court is not contrary to its finding that he "made reasonable efforts to repair the problem" on that date. App. at 36. Since the parties had no written lease expressly stating Christian's  obligations to Miller, his duties to her are those which all landlords owe their tenants. Christian says that a Virgin Islands landlord, in the absence of negligence, is not liable to his or her tenant for failure to make repairs unless there is a statute or agreement to the contrary. He cites no Virgin Islands case law or statutory authority that either supports that general proposition or relates it to the facts of this case.
[bookmark: Bookmark_para_13][bookmark: Bookmark_I4FG2Y160K1MNJ3BX0000400][bookmark: Bookmark_I4FG2Y160K1MNJ3C00000400][bookmark: Bookmark_LNHNREFclscc3][bookmark: Bookmark_para_14][bookmark: Bookmark_LNHNREFclscc5][bookmark: Bookmark_para_15][bookmark: Bookmark_I4FG2Y160K1MNJ3CY0000400] [**8]  Section 5.5(1) of the Restatement states that the landlord of leased residential property is obligated to the tenant to keep the leased property in a condition that meets the requirements of governing health, safety, and housing codes, unless the failure to meet those requirements is the fault of the tenant or is the consequence of a sudden non-manmade force or the conduct of third persons.

[bookmark: Bookmark_I4FG2Y160K1MNJ3D10000400]Restatement § 5.5(1). Section 5.5 also provides for an "implied warranty of habitability" which goes beyond the requirement of section 5.5(1). See Restatement § 5.5 cmt. f. Under the implied warranty of habitability, a landlord must keep the premises in a  "safe and sanitary condition," Under these principles, Christian had a duty to keep the apartment in a state of repair sufficient to meet the standards of the local housing code or minimum standards of habitability.
[bookmark: Bookmark_para_16]The evidence before the territorial court was sufficient to permit it to find Miller's apartment was not kept in a condition that met minimum local health and safety requirements. The purpose of the Virgin Islands Housing Code "is to promote public safety, health and general welfare through the establishment and enforcement of minimum standards of occupancy, sanitation, light and ventilation, and safety to life and property incident to the use and occupancy of places of residence." Under V.I. Code Ann. tit. 29, § 333(b), Minimum Standards for Health and Sanitation, a landlord is responsible for the care and maintenance of an apartment's sewage system.. The evidence before the territorial court showed the sewage problem was recurrent. It also showed the presence of raw sewage in a quantity sufficient to overflow a bathtub and graphically demonstrated its offensive and pervasive nature. It showed additionally that Christian was fully aware of the continuing problem with back-up in the building's sewage lines and that his efforts to correct it permanently were ineffective. After Miller called the Department of Health with a complaint on the fourth recurrence, Christian was informed by the local sanitation inspector that the property was in "deplorable" condition. The sanitation inspector told Christian he would help him find a plumber to fix the sewage problem, but Christian himself finally managed to get one to fix the problem.
[bookmark: Bookmark_para_17][bookmark: Bookmark_I4FG2Y160K1MNJ3DF0000400]We have little difficulty in concluding that the presence of raw sewage in Miller's apartment also violated minimum standards of habitability. Thus, Christian breached the implied warranty of habitability the Restatement incorporates into residential leases.
[bookmark: Bookmark_para_18][bookmark: Bookmark_I4FG2Y160K1MNJ3JF0000400][bookmark: Bookmark_I4FG2Y160K1MNJ3JK0000400][bookmark: Bookmark_I4FG2Y160K1MNJ3DJ0000400][bookmark: Bookmark_I4FG2Y160K1MNJ3JK0000400_2][bookmark: Bookmark_I4FG2Y160K1MNJ3JJ0000400]Section 5.5 of the Restatement, however, does not fully determine whether Miller can recover damages for injury to her personal  property. In practice, the implied warranty of habitability permits a tenant to raise the landlord's breach of the warranty as an affirmative defense if the landlord brings an eviction proceeding against a tenant for failure to pay rent or, if a breach exists, allows the tenant to pay rent under protest and sue the landlord to recover for any decrease in value of the leased premises caused by the landlord's breach.  The District of Columbia Circuit first held in Javins that "leases of urban dwelling units should be interpreted and construed like any other contract" and conditioned the tenant's obligation to pay rent upon the landlord's fulfillment of the implied warranty. The Javins court stated that its holding extended all contract remedies to the tenant for the landlords's breach of the implied warranty of habitability..
[bookmark: Bookmark_para_19]While section 5.5 of the Restatement recognizes the theory set forth in Javins and its progeny, it limits the tenant to the remedies set out in section 5.4 of the Restatement. Section 5.4 states:
[bookmark: Bookmark_para_20] [If] a change in the condition of the leased property caused by the landlord's conduct or failure to fulfill an obligation to repair . . . makes the leased property unsuitable for the use contemplated by the parties and the landlord does not correct the situation within a reasonable time after being requested by the tenant to do so. . . . The tenant may:
[bookmark: Bookmark_para_21](1) terminate the lease in the manner prescribed in § 10.1 and if the change in condition is due to the landlord's fault, recover damages to the extent prescribed in § 10.2; or
[bookmark: Bookmark_para_22](2) if the change in condition is due to the landlord's fault, continue the lease and obtain equitable and legal relief including:
[bookmark: Bookmark_para_23](a) the recovery of damages to the extent prescribed in § 10.2;
[bookmark: Bookmark_para_24](b) an abatement of the rent [until the default is eliminated] to the extent prescribed in § 11.1;
[bookmark: Bookmark_para_25](c) the use of the rent to eliminate the unsuitable condition [after notice to the landlord] to the extent prescribed in § 11.2; and
[bookmark: Bookmark_para_26](d) the withholding of the rent in the manner and to the extent prescribed in § 11.3.
[bookmark: Bookmark_para_27] Restatement § 5.4 (emphasis added).
[bookmark: Bookmark_para_28]Section 10.2, the section cross-referenced by section 5.4(1), does not even mention damages for injury to a tenant's personal property. It states in pertinent part:
[bookmark: Bookmark_para_29]If the tenant is entitled  [**13]   to recover damages from the landlord for his failure to fulfill his obligations under the lease, absent a valid agreement as to the measure of damages, damages may include one or more of the following items as may be appropriate so long as no double recovery is involved:
[bookmark: Bookmark_para_30](1) if the tenant is entitled to terminate the lease and does so, the fair market value of the lease on the date he terminates the lease;
[bookmark: Bookmark_para_31]. . . .
[bookmark: Bookmark_para_32](3) if the tenant is entitled to terminate the lease and does so, reasonable relocation costs;
[bookmark: Bookmark_para_33](4) if the lease is not terminated, reasonable additional costs of substituted premises incurred by the tenant as a result of the landlord's default while the default continues;
[bookmark: Bookmark_para_34]. . . .
[bookmark: Bookmark_para_35](6) if the tenant eliminates the default, the reasonable costs incurred by the tenant in eliminating the default; and
[bookmark: Bookmark_para_36](7) interest on the amount recovered at the legal rate for the period appropriate under the circumstances.
[bookmark: Bookmark_para_37]Restatement § 10.2 (emphasis added).
[bookmark: Bookmark_para_38][bookmark: Bookmark_I4FG2Y160K1MNJ3KH0000400]Here, Miller is not using Christian's breach as a defense to payment of rent nor is she seeking any costs since she did not pay to repair the plumbing problem nor was she, due to the short duration of the condition,  forced to seek substitute premises for herself and her family. Her complaint seeks only "property damages due to failure of [Christian] to make repairs to [her] apartment." Despite the Restatement's limitation of remedies, some courts have held that a tenant may rely on a breach of the implied warranty of habitability in bringing an affirmative cause of action for damages. 
[bookmark: Bookmark_para_39][bookmark: Bookmark_I4FG2Y160K1MNJ3N10000400][bookmark: Bookmark_I4FG2Y160K1MNJ3N30000400][bookmark: Bookmark_I4FG2Y160K1MNJ3N00000400][bookmark: Bookmark_I4FG2Y160K1MNJ3N20000400]In Langford, the Indiana Court of Appeals considered at length a landlord's liability for injuries and property damage resulting from an apartment fire caused by a defective heating system. Applying the teaching of Hadley v. Baxendale, 9 Exch. 341 (1854), it held such items could be recovered as consequential damages. consequential damages allowable for breach of implied warranty of habitability).
[bookmark: Bookmark_para_40][bookmark: Bookmark_I4FG2Y160K1MNJ3P60000400][bookmark: Bookmark_I4FG2Y160K1MNJ3P80000400][bookmark: Bookmark_I4FG2Y160K1MNJ3PB0000400][bookmark: Bookmark_LNHNREFclscc8][bookmark: Bookmark_I4FG2Y160K1MNJ3P70000400][bookmark: Bookmark_I4FG2Y160K1MNJ3PB0000400_2][bookmark: Bookmark_I4FG2Y160K1MNJ3R90000400][bookmark: Bookmark_I4FG2Y160K1MNJ3P90000400][bookmark: Bookmark_I4FG2Y160K1MNJ3R90000400_2][bookmark: Bookmark_I4FG2Y160K1MNJ3R80000400][bookmark: Bookmark_I4FG2Y160K1MNJ3RC0000400][bookmark: Bookmark_I4FG2Y160K1MNJ3RB0000400]In Weintraub, the tenants sought to recover damages for the landlord's alleged breach of the implied warranty of habitability. Their apartment was flooded by water coming from the apartment above them.  . The court of appeals rejected strict liability for breach of the warranty of habitability but agreed with the trial court's ruling that the implied warranty "may be used as a sword [to collect damages] as well as a shield [to contest the obligation to pay rent]." Applying the holding in Javins that leases should be interpreted as contracts, the court held that the tenants could sue for damages under the lease with its implied warranty. The court declined to hold the landlord liable under this contract theory, however, because "the [District of Columbia] Housing Regulations impose only a duty of reasonable care upon owners of rental property." It rejected the tenants' position that liability for losses caused by breach of the implied warranty should be imposed "without regard to whether a landlord has been negligent in maintaining defective premises," id., because that position would "render a landlord an insurer of his tenant's property." Id. The court noted that "liability for breach of warranty 'is a curious hybrid, born of the illicit intercourse of tort and contract . . . .'" Id. (quotation omitted). Since the flooding was a "one time thing" and not a defective condition the landlord had actual or constructive notice of, he was not held liable for damages caused by breach of the implied warranty. Because Restatement section 10.2 does not provide that injuries to a tenant's personal property are recoverable as consequential damages, Miller is not entitled to contract damages under this theory.
[bookmark: Bookmark_para_41]Under certain conditions, however, section 17.6 of the Restatement imposes tort liability on a landlord both for breach of the implied warranty of habitability and violation of housing codes. Section 17.6 speaks to a landlord's duty to repair a "dangerous condition" and sets forth the circumstances under which a landlord may be liable to his tenant for "physical harm." It states:
[bookmark: Bookmark_para_42][bookmark: Bookmark_LNHNREFclscc9]A landlord is subject to liability for physical harm caused to the tenant … by a dangerous condition existing before or arising after the tenant has taken possession, if he has failed to exercise reasonable care to repair the condition and the existence of the condition is in violation of:
[bookmark: Bookmark_para_43](1) an implied warranty of habitability; or
[bookmark: Bookmark_para_44](2) a duty created by statute or administrative regulation.
[bookmark: Bookmark_para_45]For a definition of "physical harm," we are referred to the Restatement (Second) of Torts. "[P]hysical harm" to include harm to land and chattels as well as harm to the person. Several courts have recognized that a tenant may recover damages for injuries to both person and property under either section 17.6 or general principles of negligence. 
[bookmark: Bookmark_para_46][bookmark: Bookmark_LNHNREFclscc11]Thus, under section 17.6, a landlord's violation of a local statute or ordinance may be negligence per se. With respect to a landlord's breach of the implied warranty of habitability, the comment to section 17.6 states:
[bookmark: Bookmark_para_47]The implied warranty of habitability is the basis of a duty on the landlord to maintain the property in a habitable condition. By analogy to the negligence per se doctrine, when the landlord violates this duty, he becomes subject to liability for physical harm resulting from such violation.
[bookmark: Bookmark_para_48][bookmark: Bookmark_para_49]We have already demonstrated that Christian breached the implied warranty of habitability when he failed to correct the recurrent sewage problem. The present record also allows the territorial court to infer that the recurrent presence of sewage in Miller's apartment violated the statutory duty [the code] imposes on all landlords to maintain an adequate sewage system. As previously mentioned,  the August 2, 1989 problem was not an isolated incident. Christian knew that similar problems had occurred in the past and that such problems had not been permanently fixed. Christian testified that, "we try to keep a plumber because we find there is a continuing problem, persons have leak or sewage in there. But may have a backup problem. Usually some type of leak." Christian admits that the sanitation inspector himself noted that the apartment was in a "deplorable condition." The unsanitary nature of the problem warrants its characterization as a "dangerous condition."
[bookmark: Bookmark_para_50]As noted above, section 17.6 imposes liability only if the landlord has "failed to exercise reasonable care" to repair the condition. This essential element of Miller's case is not contradicted by the territorial court's finding that Christian made reasonable efforts to correct the problem on August 4, 1989 after the fourth recurrence. That finding relates only to the immediate problem as it acutely appeared on August 4, 1989, not the chronic condition of the sewage system that served Miller's apartment. Here, the condition was a faulty sewage system which caused overflow in Miller's apartment no less than four times. Each time, Miller notified Christian of the problem but he failed to prevent its recurrence. Christian is subject to liability "after he has had a reasonable opportunity to discover the condition and to remedy it." The territorial court recognized this was an "ongoing problem [that] had been reported before." We cannot say this finding is clearly erroneous.
[bookmark: Bookmark_para_51][bookmark: Bookmark_I4FG2Y160K1MNJ3TM0000400][bookmark: Bookmark_I4FG2Y160K1MNJ3VF0000400]Simply because Christian called in a plumber each time does not mean that he corrected the defective condition within a reasonable time. The recurrent presence of overflowing sewage is a breach of both the local housing code and the implied warranty of habitability entitling Miller to damages. The sewage problem in this case was not a "sudden occurrence" or "one time thing" of which Christian had no notice or ability to control
[bookmark: Bookmark_para_52]We hold that Christian did breach his duty to maintain Miller's apartment in a habitable condition and that the sewage problem was a dangerous condition. We reject Christian's contention that the damages award of $ 450.00 was speculative. Miller presented sufficient evidence to permit a factfinder to award damages in that amount. Accordingly, we will affirm the order of the district court affirming the territorial court's entry of judgment in Miller's favor.
V.
[bookmark: Bookmark_para_53]For the foregoing reasons, we will affirm the order of the district court.  
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